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WE WILL DISCUSS
• CAREER OFFENDER.

• GENERAL APPLICATION (§4B1.1)

• CRIME OF VIOLENCE (§4B1.2(a))

• CONTROLLED SUBSTANCE OFFENSE (§4B1.2(b))

• CATEGORICAL AND MODIFIED CATEGORICAL APPROACH.

• ARMED CAREER CRIMINAL.

• GENERAL APPLICATION (§4B1.4)

• VIOLENT FELONY

• SERIOUS DRUG OFFENSE



CAREER OFFENDER

• GENERAL APPLICATION (§4B1.1)

• AN INDIVIDUAL IS A “CAREER OFFENDER” IF:

(1) HE OR SHE WAS AT LEAST 18 AT THE TIME OF THE INSTANT OFFENSE, AND 

(2) THE OFFENSE OF CONVICTION IS A FELONY CRIME OF VIOLENCE OR FELONY CONTROLLED 
SUBSTANCE OFFENSE, AND

(3) THE DEFENDANT HAS AT LEAST TWO PRIOR FELONY CONVICTIONS OF EITHER A CRIME OF 
VIOLENCE OR A CONTROLLED SUBSTANCE OFFENSE.



CAREER OFFENDER

THE GUIDELINES PROVIDE SIGNIFICANTLY ENHANCED OFFENSE LEVELS FOR CAREER OFFENDERS.  
GENERALLY, THE OFFENSE LEVEL INCREASES DEPENDING ON THE STATUTORY MAXIMUM OF THE 
OFFENSE OF CONVICTION.

THE GUIDELINES ESTABLISH THAT A CAREER OFFENDER’S CRIMINAL HISTORY CATEGORY IS VI.





CAREER OFFENDER
PREDICATE CONVICTIONS

• ADULT CONVICTIONS REQUIRED.
• ONLY ADULT CONVICTIONS CAN SERVE AS A PREDICATE UNDER THE CAREER OFFENDER GUIDELINES.

• A DEFENDANT WHO WAS CONVICTED AS AN ADULT BUT WAS ONLY 17 CAN BE CONSIDERED A 
CAREER OFFENDER.

• PREDICATE CONVICTION MUST BE PRIOR TO FEDERAL OFFENSE.
• THE CAREER OFFENDER ENHANCEMENT APPLIES TO CRIMINAL CONVICTIONS, NOT SENTENCES.

• THE DEFENDANT MUST HAVE BEEN CONVICTED OF THE OFFENSE BEFORE HE COMMITTED THE 
FEDERAL OFFENSE.

• THE DATE OF CONVICTION IS THE DATE THAT THE GUILT OF THE DEFENDANT HAS BEEN ESTABLISHED, 
WHETHER BY GUILTY PLEA, TRIAL, OR PLEA OF NOLO CONTENDERE. 



CAREER OFFENDER
PREDICATE CONVICTIONS

• PREDICATE CONVICTIONS MUST BE COUNTED SEPARATELY.

• MUST BE COUNTED SEPARATELY UNDER §4A1.1(a), (b), or (c).

• PREDICATE CONVICTIONS MUST BE SCORED.

• PRIOR CONVICTIONS MUST NOT BE TOO OLD (i.e., OUTSIDE THE TIMELIMITS SET FORTH IN 
§4A1.2(d), (e)), AND

• MUST RECEIVE CRIMINAL HISTORY POINTS UNDER §4A1.1(a), (b), or (c).







CAREER OFFENDER
INCHOATE OFFENSES

• CAREER OFFENDER GUIDELINE INCLUDES CONVICTIONS FOR INCHOATE OFFENSES SUCH AS 
AIDING AND ABETTING, CONSPIRING, AND ATTEMPTING TO COMMIT A “CRIME OF VIOLENCE” 
AND “CONTROLLED SUBSTANCE OFFENSE.”

• THIS IS LIMITED TO CIRCUMSTANCES WHERE THE DEFENDANT INTENDED TO COMMIT OR 
FACILITATE THE SUBSTANTIVE OFFENSE.



CAREER OFFENDER
CRIME OF VIOLENCE (§4B1.2(a))

• ANY OFFENSE UNDER FEDERAL OR STATE LAW, PUNISHABLE BY IMPRISONMENT FOR A TERM 
EXCEEDING ONE YEAR, THAT –

(1) HAS AS AN ELEMENT THE USE, ATTEMPTED USE, OR THREATENED USE OF PHYSICAL 
FORCE AGAINST THE PERSON OF ANOTHER, OR

(2) IS MURDER, VOLUNTARY MANSLAUGHTER, KIDNAPPING, AGGRAVATED ASSAULT, 
FORCIBLE SEX OFFENSE, ROBBERY, ARSON, EXTORTION, OR THE USE OR UNLAWFUL 
POSSESSION OF A FIREARM DESCRIBED IN 26 U.S.C. §5845(a) OR EXPLOSIVE MATERIAL 
AS DEFINED IN 18 U.S.C. §841(c).



CAREER OFFENDER
CONTROLLED SUBSTANCES OFFENSE (§4B1.2(b))

• “[A]N OFFENSE UNDER FEDERAL OR STATE LAW, PUNISHABLE BY IMPRISONMENT FOR A TERM 
EXCEEDING ONE YEAR, THAT PROHIBITS THE MANUFACTURE, IMPORT, EXPORT, DISTRIBUTION, 
OR DISPENSING OF A CONTROLLED SUBSTANCE (OR A COUNTERFEIT SUBSTANCE) OR THE 
POSSESSION OF A CONTROLLED SUBSTANCE (OR A COUNTERFEIT SUBSTANCE) WITH INTENT 
TO MANUFACTURE, IMPORT, EXPORT, DISTRIBUTE, OR DISPENSE.”



EXAMPLE









CATEGORICAL
AND 

MODIFIED CATEGORICAL 
APPROACH



CATEGORICAL 
AND 

MODIFIED CATEGORICAL APPROACH

• USED TO DETERMINE IF A DEFENDANT’S PRIOR CONVICTION IS A PREDICATE CONVICTION AS 
A CRIME OF VIOLENCE (§4B1.2(a)) OR A CONTROLLED SUBSTANCE OFFENSE (§4B1.2(b)) IN 
DETERMINATION OF CAREER OFFENDER STATUS.

• USED TO DETERMINE IF A DEFENDANT’S PRIOR CONVICTION IS A PREDICATE CONVICTION AS 
A VIOLENT FELONY OR SERIOUS DRUG TRAFFICKING OFFENSE TO DETERMINE IF THE 
DEFENDANT IS SUBJECT TO AN ENHANCED SENTENCE UNDER 18 U.S.C. §924(e).



CATEGORICAL APPROACH

• TAYLOR v. UNITED STATES, 495 U.S. 575 (1990)

• COURTS MUST LOOK TO THE STATUTORY ELEMENTS OF AN OFFENSE, NOT THE DEFENDANT’S 
CONDUCT, TO DETERMINE THE NATURE OF A PRIOR CONVICTION.

• A COURT IS NOT CONCERNED WITH THE “FACTS UNDERLYING THE PRIOR CONVICTION.”



MODIFIED CATEGORICAL APPROACH

• APPROACH USED “WHEN A PRIOR CONVICTION IS FOR VIOLATING A ‘DIVISIBLE STATUTE’ –
ONE THAT SETS OUT ONE OR MORE OF THE ELEMENTS IN THE ALTERNATIVE.

• EXAMPLE: BURGLARY INVOLVING ENTRY INTO A BUILDING OR AN AUTOMOBILE.

• UNDER THIS APPROACH SENTENCING COURTS MAY CONSULT A LIMITED CLASS OF 
DOCUMENTS – INDICTMENTS AND JURY INSTRUCTIONS – TO DETERMINE WHICH ALTERNATIVE 
ELEMENT FORMED THE BASIS OF THE PRIOR CONVICITON.

• PRIOR TRIAL CONVICTION – INDICTMENT AND JURY INSTRUCTIONS.

• PRIOR GUILTY PLEA CONVICTION – CHARGING DOCUMENT, TERMS OF THE PLEA AGREEMENT, 
TRANSCRIPT OF THE PLEA.



MODIFIED CATEGORICAL APPROACH

• ABSTRACTS CANNOT BE USED TO DETERMINE THE NATURE OF THE PRIOR CONVICTION.

• “THE MODIFIED APPROACH SERVES – AND SERVES SOLELY – AS A TOOL TO IDENTIFY THE 
ELEMENTS OF THE CRIME OF CONVICTION WHEN A STATUTE’S DISJUNCTIVE PHRASING 
RENDERS ONE (OR MORE) OF THEM OPAQUE.” MATHIS v. UNITED STATES, 136 S. Ct. 2243 
(2016).

• ONCE THE ELEMENTS OF THE CRIME OF CONVICTION ARE IDENTIFIED, THE CATEGORICAL 
APPROACH IS FOLLOWED.



CATEGORICAL 
AND 

MODIFIED CATEGORICAL APPROACH
• DESCAMPS V. UNITED STATES, 133 S. CT. 2276 (2013)

• IN THE CATEGORICAL APPROACH, THE COMPARISON IS BETWEEN THE PRIOR CONVICTION’S 
ELEMENTS OF THE OFFENSE WITH THE ELEMENTS OF THE GENERIC OFFENSE.

• A STATE CRIME CANNOT QUALIFY IF ITS ELEMENTS ARE BROADER THAN THOSE OF A LISTED GENERIC 
OFFENSE.

• SENTENCING COURTS MAY NOT APPLY THE MODIFIED CATEGORICAL APPROACH WHEN THE CRIME 
OF WHICH THE DEFENDANT WAS CONVICTED HAS A SINGLE, INDIVISIBLE SET OF ELEMENTS.



CATEGORICAL 
AND 

MODIFIED CATEGORICAL APPROACH
• MATHIS V. UNITED STATES, 136 S. CT. 2243 (2016)

• IF THE PREDICATE CONVICTION STATUTE ENUMERATES FACTUAL MEANS OF COMMITTING A SINGLE 
ELEMENT OF AN OFFENSE, THOSE ALTERNATIVE FACTUAL MEANS ARE NOT ELEMENTS OF THE 
OFFENSE.

• SENTENCING COURT MUST DETERMINE WHETHER ITS LISTED ITEMS ARE ELEMENTS OR MEANS.

• ADDRESSED USE OF AIDS IN MAKING THIS DETERMINATION – STATE SUPREME COURT OPINIONS.



ARMED CAREER CRIMINAL

• GENERAL APPLICATION (§4B1.4)

• A DEFENDANT CONVICTED OF A VIOLATION OF 18 U.S.C. §922(g), AND 
WHO HAS THREE PRIOR CONVICTIONS, FOR A VIOLENT FELONY OR 
SERIOUS DRUG TRAFFICKING OFFENSE, OR BOTH, COMMITTED IN 
OCCASIONS DIFFERENT FROM ONE ANOTHER IS CONSIDERED AN “ARMED 
CAREER CRIMINAL.” THE DEFENDANT IS SUBJECT TO THE ENHANCED 
SENTENCE UNDER 18 U.S.C. §924(e).







ARMED CAREER CRIMINAL

• ACCEPTANCE OF RESPONSIBILITY – IS AVAILABLE AND WILL DECREASE THE OFFENSE LEVEL BUT 
NOT BELOW THE STATUTORY MANDATORY MINIMUM OF 180 MONTHS.

• 18 U.S.C. §924(2) DOES NOT PROVIDE FOR TIME LIMITATIONS IN PREDICATE CONVICTIONS.

• CATEGORICAL AND MODIFIED CATEGORICAL APPROACH APPLY TO THE DETERMINATION 
WHETHER AN OFFENSE IS A “CRIME OF VIOLENCE” OR “CONTROLLED SUBSTANCE OFFENSE.”



ARMED CAREER CRIMINAL

• “VIOLENT FELONY” MEANS:

a. ANY CRIME PUNISHABLE BY IMPRISONMENT FOR A TERM EXCEEDING ONE YEAR, OR ANY ACT OF 
JUVENILE DELINQUENCY INVOLVING THE USE OR CARRYING OF A FIREARM, KNIFE, OR 
DESTRUCTIVE DEVICE THAT WOULD BE PUNISHABLE OF SUCH TERM IF COMMITTED BY AN ADULT 
THAT:

1.  HAS AS AN ELEMENT THE USE, ATTEMPTED USE, OR THREATENED USE OF PHYSICAL FORCE 
AGAINST THE PERSON OF ANOTHER; OR

2.  IS BURGLARY, ARSON, OR EXTORTION, INVOLVING THE USE OF EXPLOSIVES.

18 U.S.C. §924(e)(2)



ARMED CAREER CRIMINAL

• “SERIOUS DRUG OFFENSE” MEANS:

THE TERM SERIOUS DRUG OFFENSE REFERS TO AN OFFENSE UNDER 21 U.S.C. § 801 et seq., §951 et 
seq., or 46 U.S.C. §70501 et seq., OR AN OFFENSE UNDER STATE LAW INVOLVING THE 
MANUFACTURING, DISTRIBUTING, OR POSSESSING WITH INTENT TO MANUFACTURE OR DISTRIBUTE, A 
CONTROLLLED SUBSTANCE FOR WHICH A MAXIMUM TERM OF IMPRISONMENT IS AT LEAST TEN YEARS.

18 U.S.C. §924(e)(2)



EXAMPLE















EXAMPLE
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