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your client of the s
conversation you had with him re
has no intention of coming to court and said
“Screw this....I’m going to Alaska.”

9AM rolls around and the client is nowhere to /
be seen. You rush outside the courtroom to
place a call to his phone.

You rush back into the courtroom and the jadge
calls the case. What do you say?



ABA standard has change
Compare ABA Formal Opinions 155 (1936
and 84-349 (1984).

FL...If counsel knows to a reasonable certainty of the
absence prior to court setting, duty to inform of

client whereabouts if ordered to do so. Fl. Ethics Op:
90-1

NY...Information about client whereabouts gained
through professional relationship is governed by
confidentiality. NY Ethics Op. 528



....ne was properly info
...and he hasn’t shown up.
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Now what ?



minutes ago.
US Probation Office, no on



sentencing a
not happy with you. He says
gave him a copy of the psr, 2) did not go ov
psr with him, and 3) refused to file objections that
he asked you to file. You did send a copy of the
psr, and go over it with the defendant, and he had

no objections to the report, in addition to your Iack/
of legal objections. Despite your best efforts to

help him recollect, he goes before the court and

says, “My no-good lawyer never sent me a co

my psr!” The judge looks at you and says,
“Counsel?”




But, counsel sho
judicial setting with appropriate
safeguards. In camera review, for
example.

Safeguard: Communications
relevant to issue of competence
breach of duty. Avoid making

disclosures beyond the bare
minimum.

%






What if AUSA asks to interview you an
prepare an affidavit in response?
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are of a rather young-
masturbating. You don’t know the a
person until the client reveals that he the person is
17 years old and they have been
communicating. The person reveals that the
video is ok to possess because the age of

consent in that state is 17. However, you are

aware that federal law prohibits the possession,
production, and distribution of child
pornography. You inform the individual of t
law and the individual freaks out.







Defense counsel cannot keep the fruits and
Instrumentalities of a crime.

crime, iImme
to produce them to prosecutic
preserving attorney-client and work produ
privileges. US v. Scruggs, 549 F.2d 1097 (6"
Cir. 1976)

No attorney-client privilege on
testimony when the evidence has bee
removed or altered. Cluthette v.
Rushen, 770 F.2d 1469 (9t Cir. 1985)



http://www.americanbar.org/content/dam/ab

a/publications/criminal_justice_magazine/cjs
1_uphoff.authcheckdam.pdf /



computers? Helisc
and doesn’t know if any of the
documents on this hard drive will be
helpful in his case. The FBI has not
iInspected this hard drive and may not
know it exists.

%



Attorney-client confiden

Obstruction of Justice

Tampering with Evidence /



You repr
of online solicitation of a
know from your investigation thus far
that the “minor” was not actually a
minor, but instead an officer with your /
local police department. You and

your investigator create a profile
where the officer has his profile (as
minor) and stake out the person’
activities.




ABA Model Rule of Professiona

4.4(a)
Lawyer shall not knowingly make a false statement of
material fact or

law to a third person. /

Philadelphia Bar Association Professional Guidance
Committee, Op. No. 2009-02 .

In re Paulter, 47 P.3d 1175 (Colo. 2002)(en ban



Oregon Rules of Professio
Rule 8.4(b)

Va



begun to knock on
witnesses refuse to talk to you and gi
explanation. The fourth witness won't answer the do
and you see him hiding behind the living room
curtains. The fifth witness declines to be interviewed,
and as the door is closing in your faces, you cry out in
frustration, "What the hell is going on? Why won't
anyone talk to us? The door opens slightly, and he say
"The FBl agent told me it was a bad idea to talk to t
other side." You confirm these are the agent's ex
words. What do you do?




It is unprofessional conduct for a
prosecutor or defense counsel to advise o
cause any person (other than defendant)

to be advised to decline to give the
opposing party information which such

person has the right to give. ABA 3-3.14dY;
4-4.3(d)

I
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what you te :
anyone, anytime, and right now,
he's at the jail, with two roommates
and access to phones, US mail and /
Skype.

He wants you to visit him at the jall
to discuss trial strategy. What do
you do?



A lawyer is required to keep a
reasonably informed about the status of a
matter and promptly comply with
reasonable requests for information.
AMRPC 1.4(a). This includes explaining
general strategy and prospects of succe
together with tactics that might injure o

coerce others. TDRPC 1.03.

/
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transmission of informa

the lawyer reasonably believes the
client would be likely to react
Imprudently to an immediate /

communication (emphasis in
original). AMRPC 1.4, Commen
TDRPC 1.03, Comment 4.




country illegally. Your clien
call ICE and anonymously tip them off to
witness’s whereabouts so they will deport him/

What do you do? /
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