
With a Focus on Discovery and Disclosure

Ethical Considerations

“I don't feel stupid, just 
inadequate. After three years of 
studying the law, I'm very much 
aware of how little I know.” Rudy 
Baylor, The Rainmaker



Top Ten Most Ethical Fictional Lawyers (and not 
Atticus Finch or Rudy Baylor)

10. Lionel Hutz, The 
Simpsons
9. Saul Goodman, 
Breaking Bad/Better 
Call Saul 
8. Barry Zuckerkorn, 
Arrested Development








 Federal Rule of Criminal Procedure 16
 Government’s Disclosure – 30 days

 By defendant’s request:
 Defendant’s written or record 

statements
 Defendant’s prior record
 Materials relating to defending case 

or if to be used at trial or belonged 
to defendant

 Reports/examinations and tests
 Expert witness – notice and 

summary 
 Not subject to disclosure

 Government work product 
 Jencks material
 Grand Jury transcripts

 Order requires Brady Material

Discovery: AUSA obligations 
to disclose



If you proceed to trial, the prosecutor 
must also disclose the following at least 
5 calendar days prior to trial:

 List of prospective witnesses
 All Jencks statements

 Exception – if defendant has 
same witness, then Gov must 
only provide statement of that 
witness prior to direct 
examination

 404(b) material – evidence of other 
crimes, wrongs, or acts 

 Giglio impeachment material
 Being understood that the 

omission of a witness from the 
witness list shall not result in 
excluding that witness from 
testifying, if the omission was not 
due to deliberate concealment 
by the AUSA, in which the AUSA 
is required to notify defendant at 
earliest opportunity



 Brady v. Maryland, 373 U.S. 83 (1963)
 The Supreme Court held that the withholding by the prosecution of evidence favorable to an accused upon request violates 

due process where the evidence is material either to guilt or punishment, irrespective of the good faith or bad faith of the 
prosecution.

 Impeachment evidence, like exculpatory evidence, is subject to disclosure under Brady. United States v. Bagley, 473 U.S. 667 
(1985)

 MRPC 3.8 – Special Responsibilities of a Prosecutor proscribes for disclosure of Brady material and sentencing mitigation
 United States v. Giglio, 405 U.S. 150 (1972)

 Court held that the prosecution's failure to inform the jury that a witness had been promised not to be prosecuted in exchange 
for his testimony was a failure to fulfill the duty to present all material evidence to the jury, and constituted a violation of due 
process, requiring a new trial. This is the case even if the failure to disclose was a matter of negligence and not intent. 

 The case extended the Court's holding in Brady v. Maryland, requiring such agreements to be disclosed to defense counsel. As 
a result of this case, the term Giglio material is sometimes used to refer to any information pertaining to deals that witnesses in a 
criminal case may have entered into with the government.

 Jencks v. United States, 353 U.S. 657 (1957) and 18 U.S.C. 3500 
 Provides that the prosecutor is required to produce a verbatim statement or report made by a government witness or 

prospective government witness (other than the defendant), but only after the witness has testified
 The material is generally inculpatory, favoring the United States government’s prosecution of a defendant. The Jencks Act also 

covers other documents related to the testimony, or relied upon by government witnesses at trial. 
 Typically, the material may consist of police notes, memoranda, reports, summaries, letters, related to an indictment or 

verbatim transcripts used by government agents or employees to testify at trial. This also includes a witness's grand jury 
testimony, if the witness testified at trial. Fed. R. Crim. Pro. 6

Quick Refresher: Brady/Giglio/Jencks
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Defendant’s Discovery Disclosure Obligations
 Federal Rule of Criminal Procedure 16(b)

 30 days from Order for defense
 If defendant requests and Government complies

 Defendant must allow Government to inspect or 
copy any document/tangible item IF
 In possession and intended to use in 

defendant’s case in chief
 Reports of Examinations/Tests
 Expert Witnesses – summary of findings

 Not subject to disclosure
 Work product or defendant notes
 Statements made to defendant or defense 

counsel by defendant, any witness, or 
prospective witness

 5 days prior to trial
 List of prospective witnesses
 All Jencks statements

 Exception – if AUSA has same witness, then 
defense must only provide statement of that 
witness prior to direct examination

 Being understood that the omission of a witness 
from the witness list shall not result in excluding 
that witness from testifying, if the omission was 
not due to deliberate concealment by the 
defense, in which the defense is required to 
notify AUSA at earliest opportunity



Classic interview question
Do we have a duty to disclose the whereabouts of bail jumping client?

 No universal answer! (of course)
 ABA has changed position over years
 1936 – yes disclosure is required; discipline for failing to disclose
 1980 – no duty to report when no court order required surrender and when the attorney had advised client
 1984 – withdrew 1980 opinion due to inconsistency with Model Rules of Professional Conduct 3.3 Candor

 Florida – yes duty to disclose in 1973, withdrew opinion in 1990, currently the Florida State Bar decided 
an attorney may not divulge information until required to do so by a court; but would be obliged to 
disclose if, prior to the court date, counsel knew to a reasonable certainty that the client’s avoidance 
is a willful and irreversible fact or if client has violated some other specific condition of bond

 New York/Utah/Illinois/Nebraska –duty to maintain confidences; information is privileged
 Most recent opinion – 2011 from San Diego 



Disclosure to the court where client is about to testify falsely
There is no constitutional right to testify falsely; Nix v. Whiteside, 475 U.S. 

157 (1986)
If client insists on testifying falsely, there are a few options:
Counsel should always strongly advise against falsely testifying
Can lead in narrative form
Can move to withdraw
*if perjury does occur, counsel has duty to take any and all remedial 

measures; even disclosure of true facts
*think about Rules here too – 3.3 candor

Client and False Testimony



MPRC 1.6 – Confidentiality of Information
Attorney-client privilege protects conversations between attorney and prospective 

clients who are jointly interviewed
 In re Auclair, 961 F.2d 65 (5th Cir. 1992) One of many jointly interviewed prospective clients 

cannot waive the A/C privilege as to all participants

Attorney-Client Privilege 

SHALL NOT reveal
 Unless client gives 

informed consent; or
 Impliedly authorized in 

order to carry out the 
representation

May reveal 
 Prevent reasonably certain death or substantial bodily harm;
 Prevent client from committing a crime or fraud that is reasonably certain to result 

in substantial injury to the financial interest or property of another and in 
furtherance of which the client has used or is using the lawyer’s services;

 Prevent, mitigate, or rectify substantial injury to financial interests or property of 
another that is reasonably certain to result or has resulted from the client’s 
commission of a crime or fraud in furtherance of which the client has used the 
lawyer’s services;

 Secure legal advice about lawyer’s compliance with these rules;
 Establish a claim or defense on behalf of the lawyer in a controversy between the 

lawyer and client; or 
 Comply with a court order or other law.



 Just pled guilty to felon-in-possession with 
sentencing enhancement of  robbery

Allegedly robbed someone of  their 
cellphone at gunpoint 

 Received a sentence greater than expected

 Former client who recently had federal case 
dismissed

 Facing state charges of  homicide

Accused of  killing a rival gang member

Client A Client B

 Client A wants to know how he can lower his sentence

 Client A tells you about a recent shooting

 Client A is a member of  the rival gang involved in the shooting where Client B stands accused 
of  homicide

 Client A tells you that the person was killed by friendly-fire; Client B did not kill anyone

 Client A does not want to help any member of  another gang



Attorney/Client Controversy

 Attorney-client privilege does not prohibit defense counsel from revealing conversations with the 
client when the client accuses the attorney of wrongdoing, but counsel should disclose such 
information in a judicial setting with appropriate safeguards

 A/C privilege is waived by the client when the client alleges a breach of duty to him
 Laughner v. United States, 373 F.2d 326 (5th Cir. 1967); see also Indus. Clearinghouse, Inc. v. 

Browning Mfg. Div. of Emerson Elec. Co., 953 F.2d 1004 (5th Cir. 1992) (noting that an attack on 
attorney waives privilege)

 Scope of the waiver applies to all communications relevant to the issue of competence or 
breach of the duty

 ABA Opinion 10-456 – an IAC claim waives the A/C privilege in a judicial proceeding, but the 
information may not be disclosed in response to a prosecution request, prior to a court-supervised 
hearing



What documents should be disclosed to client? 
 In a majority of jurisdictions – client is entitled to entire case file, including work 

product
Iowa, NY, KY, NV, TX, DC

Minority – work product is attorney property, not client
5th Cir – Spivey v. Zant, 683 F.2d 881 (5th Cir. Unit B 1982) (holding that work product 

doctrine . . . does not apply to the situation in which a client seeks access to 
documents or other tangible things created or amassed by attorney during the 
course of the representation)

IL, ND, NY, AZ, MS – Federal Land Bank of Jackson v. Federal Intermediate Credit 
Bank, 127 F.R.D. 473 (S.D. Miss. 1989)

Mississippi State Bar Opinion No. 144 (March 11, 1988)

Documents to Client
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Disclosure of appellate brief to client
 Hooks v. Roberts, 480 F.2d 1196 (5th Cir. 1973) (Counsel's failure to confer with and submit a 

proposed copy of his appellate brief to client)
 Should probably confer with client about the appellate brief, but if the issues are cut and dry . . . 

Disclosure of record/transcripts for appeal
 United States v. Ward, 610 F.2d 294 (5th Cir. 1980) (holding that a defendant represented by 

counsel on appeal is not entitled to his own personal copies of the transcripts in his case); 
 Shelton v. Beto, 460 F.2d 1234 (5th Cir. 1972) (appellate counsel was the best judge of whether he 

needed a separate copy of the transcript); 
 Perry v. Texas, 456 F.2d 879 (5th Cir. 1972) (defendant has no right to copies of transcripts for own 

personal use)
MS Bar Opinion 236 (cites previous opinion 144)

Appellate Disclosure Issues



 Not per se, but counsel is not required to tell the client every single detail
 General rule – lawyer is required to keep a client reasonably informed about the status of a matter and 

promptly comply with reasonable requests for information – Rule 1.4
 *In some circumstances, lawyers may be justified in delaying transmission of information when the lawyer reasonably 

believes the client would be likely to react imprudently to an immediate communication; Rule 1.4
 On request, lawyer must allow client or former client to inspect and copy any documents possessed by the lawyer relating 

to the representation, unless substantial grounds exist to refuse; Restatement Third of the Law Governing Lawyers § 46(2)

 Examples of documents state bars have found that should be withheld
 PA – Formal Opinion from 2007
 When client makes specific request for restricted, confidential materials, the client is entitled to such items unless 

there are substantial grounds to decline
 UT – ethics opinion 2006
 Discovery that has been provided with restrictions on dissemination to a client by rule or order may not be released 

to the client 
 TX – 2006 ethics opinion
 Lawyer should normally give client his notes upon request, but may withhold notes, if required to do so by court

 WV – case 2012 WL566958 (2012)
 Reprimanded CJA attorney for giving defendant copies of grand jury transcript and other investigative materials to 

client who was in jail
 The discovery order prohibited counsel from removing those materials from his office; The order was to prevent 

witness intimidation 

Is there anything defense counsel 
can withhold?



 No specific answer for when counsel should make decisions for incompetent clients, but they do 
provide guidance

 MRPC– 1.14 – Client Under a Disability
 Try and maintain normal relationship
 May take reasonably necessary protective action, including consulting with other individuals and seeking a 

guardian
 Lawyer may reveal confidential information if protective action is impliedly authorized, but only to an extent 

reasonably necessary
 Lawyer make take protective action, such as seeking professional services
 If so, lawyer should be guided by wishes and values of the client to the extent known, the client’s best interests, and the 

goals of intruding into client’s decision making autonomy to the least extent feasible, maximizing client capabilities, and 
respecting the client’s family and social connections

 However – a criminal defense lawyer with a good-faith doubt about client’s competency must raise it with 
the court

 ABA Standards for criminal justice – 4.3-6 – “defense counsel should consider all procedural steps 
which in good faith may be taken, including, for example . . . obtaining psychiatric examination of 
the accused when the need appears”

Mentally Incompetent Clients and Disclosure
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1. LAWYER DOG!
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